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Link Law: The Evolving Law of Internet Hyperlinks 



by Mark Sableman 

Mark Sableman is a partner with Thompson 
Cobum in St. Louis, Missouri, and author of 
More Speech, Not Less: Communications Law 
in the Information Age. 



[T]he freedom to engage in association for the 
advancement of beliefs and ideas is an 
inseparable aspect of the "liberty" assured by 
the Due Process Clause of the Fourteenth 
Amendment . 1 

Alas, if only the law affecting on-line associations — Internet hyperlinks — 
were so clear. What about the freedom to associate oneself with another's postings, 
products, content or trademarks on the Internet? How about the essential ability of a 
web publisher "to . . . link to absolutely any piece of information that can be accessed 
using networks ," 2 to use the words of the inventor of the World Wide Web? 

The answer is that, although it may disappoint Internet enthusiasts, the 
law recognizes no absolute right to associate or link on the Internet, and, rather, 
imposes limits and penalties on linking in some kinds of situations. As business 
grows on the Internet, it seems likely that linking rights will depend upon the 
business-oriented laws of unfair competition and intellectual property, not any free and 
uninhibited "right" to link. 



1 NAACPv. Alabama, 357 U.S. 449, 460 (1958). 

2 T. Bemers-Lee, "Realizing The Full Potential of the Web," Dec. 3, 1997, found at 
www.w3.org/1998/02/Potential.html. 
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This article examines the first few Internet link law cases, how the legal 
positions have been framed, and the basis on which those cases which have been 
fought or resolved. It suggests that, contrary to the original ethos of Internet use, 
which celebrated hyperlink technology and encouraged everyone to use it to the 
greatest extent possible, in the era of business use of the Internet, linkages will often be 
scrutinized and controlled — and sometimes discouraged, litigated, or penalized. 

Hypertext links are the signature characteristic of the World Wide Web. 
The ability to jump from one page to another through hypertext links makes the web 
exciting and attractive to viewers. Both creation and use of hyperlinks are relatively 
simple tasks, which can be accomplished unilaterally by the author or reader of a web 
page: 



As computer programming goes, adding a web link on a home page 
is relatively simple and requires only knowing the address of the 
linked page. The WWW technology — based on a simple 
programming language called HTML (HyperText Mark-up 
Language) — does not require coordination from both ends of a link 
to establish one. * * * [T]he simplest link acts merely as an 
automated directory — when the hypertext link is clicked with the 
mouse, the connection to the page with the link is dropped and the 
user's computer then connects with the linked site, without 
further connection with the original page. * * * The simplicity of 
making web links and the lack of any centralized control are largely 
to credit for the enormous (and somewhat anarchic) growth of the 
Web . 3 



3 Interactive Services Subcommittee, Law of Commerce in Cyperspace Committee American Bar 
Association Section of Business Law, Web-Linking Agreements: Contracting Strategies and Model 
Provisions (1 997), Introduction, available at www.abanet.org/buslaw/cyberAveblink.html. 
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Tim Berners-Lee "invented" the World Wide Web at CERN [the European 
Particle Physics Laboratory] in 1990. 4 He sought to create "an intuitive interface" 
which would permit "the computers, networks, operating systems and comments ... to 
become invisible" so that users could communicate and access information directly. 5 
Universally free linking of information was essential to Berners-Lee's original dream: 

The Web was designed to be a universal space of 
information, so when you make a bookmark or a hypertext link, 
you should be able to make that link to absolutely any piece of 
information that can be accessed using networks. The universality 
is essential to the Web: it loses its power if there are certain types 
of things to which you can't link. 

There are a lot of sides to that universality. You should be 
able to make links to a hastily jotted crazy idea and to link to a 
beautifully produced work of art. You should be able to link to a 
very personal page and to something available to the whole planet. 

There will be information on the Web which has a clearly defined 
meaning and can be analyzed and traced by computer programs; 
there will be information, such as poetry and art, which requires 
the full human intellect for an understanding which will always.be 
subjective. 

★ ★ ★ 

For this to work, it had to be not only easy to 'browse', but 
also easy to express oneself. In a world of people and information, 
the people and information should be in some kind of equilibrium. 
Anything in the Web can be quickly learned by a person and any 



4 See Steve Lohr, "His Goal: Keeping the Web World Wide.) N.Y. Times, Dec. 15, 1995 at Dl. 
Berners-Lee came up with the standards for addressing, linking language, and transferring the 
multi-media documents on the Web: URLs (universal resource locators), HTML (hypertext mark- 
up language), and HTTP (hypertext transfer protocol). 

5 T. Berners-Lee, "Realizing The Full Potential of the Web," Dec. 3, 1997, found at 
www.w3.org/1998/02yPotential.html. 
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knowledge you see as being missing from the Web can be quickly 
added. The Web should be a medium for the communication 
between people; communication through shared knowledge. 6 

Not only experts like Berners-Lee but also many nontechnical web users 

perceive hyperlinking as essential to the operation of the web, or, at least, a mechanism 

so basic and essential that its use could not possibly be unlawful. Additionally, most 

Internet users see links as desirable on all sides and are puzzled by any legal scheme 

that would penalize or restrict use of such mutually beneficial roadmaps and accolades. 

Typical of this view is a terse posting on an Internet newsgroup asserting that "To ask 

permission to link to a page borders on the inane. Next we will have the position that 

you cannot recommend a book in the local library without the author's permission." 7 

Undoubtedly most linkers and linkees do perceive the links that are established as 

beneficial to them, for reasons of commerce, prestige, and ease of Internet navigation. 

When we travel from the world of academics, technology enthusiasts, and 

information-loving individuals into the business world, however, different concerns 

arise. Businesses care not for activity for its own sake, or for the sake of wisdom and 

truth; businesses care about whatever furthers — or impedes — their commercial 

purposes. For business, the goal is not sharing of information per se, but sales and 



6 Id. 

Attributed to a posting by Owen Cook, dated September 14, 1997. Found at 
www.dgl.com/msg/messages/7.html. 
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business growth. Business therefore care about what information is shared, with 
whom, and in what context — especially when the communications involved interfere 
with their sales or marketing. Hence, hyperlinks may be problems, in the context of 
business and advertising, since hyperlinks may raise issues of, among others, false 
advertising, unfair competition, trademark or copyright infringement, disparagement, 
tamishment, "passing off," or interfering with one's business expectancies. 

A. Laws That May Affect HyperLink Usage 

The laws of unfair competition and intellectual property provide the 
backdrop for most hyperlink disputes. This section briefly describes the primary legal 
claims which are expected to be raised based on unauthorized hyperlinks. 

1. Trademark Infringement 

A trademark or service mark is any word, name, symbol, or device or any 
combination thereof adopted and used by a manufacturer or merchant to identify his 
goods or services and distinguish them from those manufactured or sold by others . 8 
Trademarks indicate origin — that is, they distinguish one party's products or services 
from those of competitors. Trademarks may also serve to guarantee the quality of the 
goods or services bearing the mark, and through advertising, they may help create and 
maintain a demand for the product or service . 9 

8 15U.S.C. § 1127. 

9 Bemei lnt’l Corp. v. Mars Sales Co., 987 F.2d 975 (3d Cir. 1992). 



O 

ERIC 



7 



